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REVI EW of a decision of the Court of Appeals. Reversed.

2 JON P. WLCOX, J. This case is before the court on
petitions for review filed by Ms. Jinetta Caypool, M. Mirvin
C aypool , and V5. Jenni fer C aypool (collectively t he
"Claypools"), and Dr. Mark Levin, MD. The petitioners seek

review of a published court of appeals decision, daypool V.

Levin, 195 Ws. 2d 535, 536 N.W2d 206 (Ct. App. 1995), that

reversed a circuit court judgnent. The Circuit Court for
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M | waukee County, WIlliam D. Gardner, Judge, granted sunmary
judgnment to Dr. Levin for the Caypools' nedical nalpractice
cl ai m agai nst himon the grounds that the statute of limtations
had expired. The court of appeals reversed the decision of the
circuit court and remanded for further proceedi ngs. W reverse
the decision of the court of appeals.

12 The issue on review is when, pursuant to the nedica
mal practice statute of |imtations, Ws. Stat. 8 893.55(1)(b)
(1993-94),' Ms. daypool discovered or in the exercise of

reasonabl e diligence should have discovered her injury. W hold

! Unl ess otherwise indicated, all future statutory references are
to the 1993-94 volune. Ws. Stat. 8§ 893.55(1) provides in part:
(1) Except as provided by subs. (2) and (3), an action
to recover danmages for injury arising fromany treatnent
or operation perforned by, or fromany om ssion by, a
person who is a health care provider, regardl ess of the
theory on which the action is based, shall be comrenced
within the later of:
(a) Three years fromthe date of injury, or
(b) One year fromthe date the injury was
di scovered or, in the exercise of reasonable diligence
shoul d have been discovered, except that an action nmay
not be commenced under this paragraph nore than 5 years
fromthe date of the act or om ssion.
(2) If a health care provider conceals froma patient a
prior act or om ssion of the provider which has resulted
ininury to the patient, an action shall be comenced
within one year fromthe date the patient discovered the
conceal nrent or, in the exercise of reasonable diligence,
shoul d have di scovered the conceal nent or within the
time limtation provided by sub. (1), whichever is
| ater.
(3) Wen a foreign object which has no therapeutic or
di agnosti c purpose or effect has been left in a
patient's body, an action shall be comenced w thin one
year after the patient is aware or, in the exercise of
reasonabl e care, should have been aware of the presence
of the object or within the tine [imtation provided by
sub. (1), whichever is later.
2
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that for purposes of Ws. Stat. 8 893.55(1)(b) Ms. daypool did
di scover or in the exercise of reasonable diligence she should
have discovered her injury at sonme point in March or early Apri
of 1989. W also hold that once an injury is discovered it
cannot be "undi scovered." Thus, the C aypools' clainms against
Dr. Levin are barred by the statute of l[imtations.

13 The material facts necessary for our determ nation are
undi sputed. On March 6, 1989, Ms. Caypool was hospitalized on
an energency basis at Colunbia Hospital. At the time she was
hospitalized, she was very ill and her synptons included vision
probl enms. Between March 6 and April 6, 1989, she was treated by
the defendant, Dr. Levin, an ophthal nologist. Wile Ms.
Cl aypool was at the hospital, Dr. Levin treated her eyes wth
antibiotics and an intravitreous injection. During this period,
her vision deteriorated until she becane permanently blind on
March 8, 1989.

14 On April 10, 1989, four days after her release fromthe
hospital, Ms. O aypool and her husband retained Attorney Russel
ol dstein to investigate whether her blindness was attributable
to negligence of the health care providers including Dr. Levin.
Gol dstein had the C aypools sign a retainer agreenent and nedi cal
aut hori zations. Coldstein subsequently obtained several pages of
Ms. O aypool's hospital records, but did not have them revi ewed

by an expert.
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15 Although Goldstein failed to contact the O aypools, M.
Cl aypool called him regarding the status of the case on two or
three occasions between April 10, 1989, and July of 1992. On
each occasion CGoldstein told M. daypool that he was "checking
out" the case. Sonetinme prior to 1992, while M. C aypool was on
jury duty at the MIwaukee County Courthouse, he encountered
Gol dstein and inquired about the status of the case. Gol dstein
advised M. daypool that the doctor wth whom he had consulted
had concluded that there was no cause of action. M. d aypoo
subsequently relayed this information to his wfe.

16 Sonetinme nore than three years after Ms. C aypool was
treated by Dr. Levin, M. Caypool was asked by a co-worker about
his wife's condition. When M. d aypool responded that she had
| ost her vision, the co-worker recommended that the d aypools
contact the Warshafsky law firm In the summer of 1993, Ms.
Cl aypool contacted attorneys from the Warshafsky law firm who
subsequently advised her that she did have a viable nedical
mal practice claimagainst Dr. Levin.

17 Four and one half years after Dr. Levin's |ast
treatnent of Ms. Caypool, on Cctober 14, 1993, the d aypools,
now represented by the Warshafsky law firm comenced this
lawsuit alleging that both Dr. Levin and Coldstein were
negligent. The plaintiffs sought recovery fromDr. Levin if the
statute of limtations had not expired, or, in the alternative,

fromGoldstein if the statute of limtations had expired.
4
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18 Dr. Levin subsequently filed a notion for sunmary
judgnent asserting that the Caypools' clains were tine barred
under Ws. Stat. § 893.55(1). Gol dstein opposed the notion
asserting that any failure on his part to exercise due diligence
shoul d not be inputed to the Caypools. |In granting Dr. Levin's

notion for summary judgnent, the trial court concl uded:

The only issue before this Court involves the discovery
rule. It is CGoldstein's position that discovery did not
occur until the attorneys subsequently retained by the
G aypool s advised the daypools that they had a viable
claim for nedical negligence. This position flies in
the face of reason, common sense and the law. This court
concludes that the undisputed facts can lead to but one
reasonable inference, that 1is, in the exercise of
reasonable diligence plaintiffs should have discovered
the probable cause of the injury within a reasonably
short period of tine after the injury. The injury was
i mredi ately known and the potentially responsible health
care providers were known alnost imediately after the
injury. Counsel was retained within weeks of the injury
to conduct an investigation regarding the potential
cause or causes of the injury.

19 ol dstei n appeal ed and the court of appeals reversed.
I n addressing the conclusion of the circuit court, the court of

appeal s st at ed:

Thus, the trial court's conclusion that "the only
reasonable inference" is that the C aypools "possessed
sufficient information within a relatively short span
of tinme from the injury to form an objective belief
that Dr. Levin's treatnent was the cause of the injury”
was an accurate expression of the d aypools'
understanding at the point at which they presented
their case to Goldstein. That, however, does not
logically end the analysis because the C aypools'
"di scovery" as a matter of |law was not necessarily
locked in time by their initial belief given the
subsequent events. To concl ude otherwi se would be to
ignore the "ordinary person” standard of Borello and
require the claimant "to take extraordinary steps to
5
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secure a full nedical analysis" beyond whatever counsel
has obt ai ned.

Cl aypool, 195 Ws. 2d at 551-52, citing Borello v. US. GOl Co.,

130 Ws. 2d 397, 414, 388 N W2d 140 (1986). The court of
appeals went on to hold that although Dr. Levin was not entitled
to summary judgnent, there was not sufficient evidence to
conclude that, as a matter of law, the C aypools did not discover
their cause of action until they received advice from the
War shaf sky law firm

120 This court must now determ ne whether it was
appropriate for the trial court to grant Dr. Levin's notion for
summary judgnent. W review a grant of sunmary judgnent by
appl ying the sane standards used by the circuit court. Verdoljak

v. Mosinee Paper Corp., 200 Ws. 2d 624, 630, 547 N W2d 602

(1996). These standards are set forth in Ws. Stat. 802.08(2).
Summary judgnent is appropriate where there is no genuine issue
of material fact and the noving party is entitled to judgnent as

a matter of |aw Linville v. Cty of Janesville, 184 Ws. 2d

705, 714, 516 N.W2d 427 (1994). \ether Dr. Levin is entitled
to summary judgnent depends upon whether the C aypools' clains
against Dr. Levin are barred by the statute of limtations.

11 The rel evant statute of limtations, W s.
Stat. 8§ 893.55(1), provides that <clainms against health care
provi ders must be brought within three years from the date of
injury or within one year from the date that the injury was

di scovered or in the exercise of reasonable diligence the injury
6
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shoul d have been discovered. The summons and conplaint in this
case were filed on Cctober 14, 1993. As Dr. Levin's treatnent of
Ms. C aypool occurred in March and April of 1989, the O aypool s’
cl aimwas not brought within three years of the date of injury.
Thus, whether the clains against Dr. Levin are barred by the
statute of limtations depends upon whether Ms. C aypool either
di scovered or in the exercise of reasonable diligence should have
di scovered the injury at sonetine before Cctober 14, 1992.

112 We nust first determ ne what constituted discovery for
pur poses  of W s. St at . § 893.55(1). In making this
determ nation, we nust |ook both at the |anguage of the statute
and at relevant case |aw. Gol dstein argues that this court's
decision in Borello and the definition of the discovery rule
detailed in that case control the outcone of the present case.
To adequately address this contention, we nust consider the
hi story of the discovery rule in Wsconsin.

13 Prior to 1983, this court consistently declined to
adopt the discovery rule on the basis that such a change in the

| aw should be enacted by the |1|egislature. See Peterson v.

Rol of f, 57 Ws. 2d 1, 203 N.W2d 699 (1973); dson v. St. Coix

Vall ey Menorial Hospital, 55 Ws. 2d 628, 201 N.W2d 63 (1972);

Holifield v. Secto Industries, Inc., 42 Ws. 2d 750, 168 N W 2d

177 (1969); MO uskey v. Thranow, 31 Ws. 2d 245, 142 N.W2d 787

(1966); Reistad v. Manz, 11 Ws. 2d 155, 105 N.W2d 324 (1960).
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The facts of MC uskey are representative of those pre-discovery
rul e cases.

114 In MC uskey, the defendant doctor performed surgery on
the plaintiff on May 1, 1956. MO uskey, 31 Ws. 2d at 248. An
X-ray was taken on May 4, 1956, by another doctor who prepared a
report for the defendant doctor. Id. This report nmade no
mention of foreign objects in the abdom nal area. Id.
Additionally, the plaintiff apparently felt no abnormal pain
after the operation; however, on June 13, 1962, when the
def endant doctor saw for the first tinme the x-ray taken on My 4,
1956, it revealed that a henostat was in the plaintiff's body.
Id. The defendant doctor shortly thereafter informed the
plaintiff of the situation and on January 6, 1965, the instrunent
was renoved. |d. The plaintiff commenced the action against the
def endant doctor on April 28, 1965, alleging, anong other things,
that the defendant doctor was negligent in failing to renove the
hempstat. |d. The applicable statute of limtations was three
years. |d. at 249-50. Despite the neritorious claim presented
to this court in MCduskey, this court concluded that such a
change in the statute of |imtations should be made, not by the

court, but by the legislature.? Id. at 250-51.

2 |n another pre-discovery rule case, this court strongly urged

the legislature to amend the statute of limtations:
W conclude that this is a matter peculiarly for
| egislative determnation. Because of the nunerous
cases in which the present three-year requirenent for
conmmenci ng an action by a party who is the victim of
medi cal mal practice is too short, we strongly recomend
8
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15 In 1979, the |legislature responded by adopting a

di scovery rule for medical malpractice clains. Ws. Stat. 8§
893.55(1)(b). It is the interpretation of this statutory
di scovery rule that is at issue in this case. The statute
provi des:

(1) . . . an action to recover damages for injury .
shall be comenced within . :

(b) One year from the date the injury was
di scovered or, in the exercise of reasonable diligence
shoul d have been discovered, except that an action may
not be commenced under this paragraph nore than 5 years
fromthe date of the act or om ssion.

Ws. Stat. § 893.55(1).° However, this discovery rule did not

apply to non-nedical mal practice tort clains.

to the legislature that the basic three-year statute for

negl i gence actions due to nedical nal practice be

anmended.
Peterson v. Roloff, 57 Ws. 2d 1, 7, 203 N W2d 699 (1973).
> This lTaw was part of a conprehensive statute of limtations
revision | aw that was conceived by the Judicial Council Commttee.
The drafting record for this |aw reveal s that the nedica
mal practi ce section was designed to address the outcone of "d son
v. St. Goix." See dson, 55 Ws. 2d 628, 201 N W2d 63 (1972).
In Ason, the plaintiff alleged that she was given the wong type
of blood in a blood transfusion that she received in 1962. Q son,
55 Ws. 2d at 630. On Decenber 1, 1966, the plaintiff gave birth
to a child that died seven hours later. I1d. On Decenber 9, 1969,
she delivered a stillborn child. 1d. The plaintiff alleged that
the deaths of the children were the result of negligence by the
hospital and that she did not discover that the wong type of bl ood

had been given to her until the still birth of the second child.

Id. at 630-31. The relevant statute of limtations provided that
the action nust be brought within three years of the injury. 1d.
at 631. This court first concluded that the alleged injury
occurred at the time of the blood transfusion. 1d. at 632-33. The
court then declined to adopt the discovery and thus held that suit
was barred by the statute of limtations. Id. at 633-34. 1In so

hol ding this court stated: "Wile, as we pointed out in Md uskey,
there may be nerit to the discovery rule, the state of the facts
9
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16 Subsequent to the legislature' s adoption of Ws. Stat.
8 893.55(1), this court recognized a comon |aw discovery rule
for those tort cases not already covered by the statutory
di scovery rule. This comon |aw discovery rule was first

recogni zed by this court in Hansen v. A H Robins Inc., 113 Ws.

2d 550, 335 N W2d 578 (1983). In Hansen, the plaintiff
comenced a suit on June 24, 1981, against the manufacturer of a
"Dal kon Shield" intrauterine device that was inserted into her
uterus on My 28, 1974. Id. at 553. In May of 1978, the
plaintiff began to suffer synptons and sought the advice of a
doctor on June 13, 1978. 1d. The doctor failed to accurately
di agnose the problem Id. On June 26, 1978, the plaintiff
sought the advice of another doctor who correctly diagnosed the
problem 1d. at 553. The applicable statute of |imtations in
Hansen provided that the action had to be brought within three
years of the date on which the action had accrued. 1d. at 553-
54.

17 The Hansen court recognized that this court had

previously held that a cause of action accrues on the date of
injury. 1d. at 554. The court then noted that "using the date
of injury as the benchmark for accrual of <clains can yield
extrenely harsh results.” Id. at 556. The court also

acknow edged that the legislature had adopted a discovery rule

presented herein is not conducive to nodification of the present
hol dings of this court."” Id. at 633.
10
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for nedical malpractice cases, Ws. Stat. § 893.55, but noted

that a general discovery rule did not exist:

The legislature has not taken simlar aneliorative
action for tort clains outside the realm of nedical
mal practi ce. W believe the tinme has cone to consider
adoption of the discovery rule for such clains.

Id. at 557. The Hansen court also nmade clear that the
di scovery rule it was adopting was distinct from the one
that the legislature had already adopted in Ws. Stat. 8§
893. 55:

In the interest of justice and fundanental fairness, we
adopt the discovery rule for all tort actions other than
those already governed by a legislatively created
di scovery rule. Such tort clains shall accrue on the
date the injury is discovered or wth reasonable
diligence should be discovered, whichever occurs first.
Al'l cases holding that tort clains accrue at the tinme of
the negligent act or injury are hereby overrul ed.

Id. at 560 (enphasis added).

18 In reaching the decision to adopt a comon |aw
di scovery rule in Hansen, this court relied heavily on public
policy considerations. The Hansen court identified two
conflicting public policies associated with the discovery rule:
"(1) That of discouraging stale and fraudulent clainms, and (2)
that of allowng neritorious claimnts, who have been as diligent
as possible, an opportunity to seek redress for injuries

sustained.” 1d. at 558, quoting Peterson v. Roloff, 57 Ws. 2d

1, 6, 203 N.W2d 699 (1973). In deciding that the discovery rule
did not severely infringe on the public policy of discouraging

stale and fraudulent clains, this court stated:
11
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Al though the discovery rule will allow actions to be
filed nore than three years after the date of injury, it
will not |eave defendants unprotected from stale and

fraudul ent cl ai ns. Under the rule a claim accrues when
the injury is discovered or reasonably should have been

di scover ed. Therefore, it does not benefit clainants
who negligently or purposefully fail to file a tinely
claim

ld. at 559. This passage illustrates that the court was

attenpting to strike a balance between the conflicting public
policies rather than conpletely subordinating the public policy
of discouraging stale and fraudul ent clains. The court expl ai ned
the significance of the public policy of allowng neritorious

clains as foll ows:

It is manifestly unjust for the statute of limtations
to begin to run before a claimant could reasonably
becone aware of the injury. Al though theoretically a
claim is capable of enforcenent as soon as the injury
occurs, as a practical matter a claimcannot be enforced

unti | the claimant discovers the injury and the
acconpanyi ng right of action. In sonme cases the claim
will be time barred before the harm is or could be

di scovered, naking it inpossible for the injured party
to seek redress. Under these circunstances the statute
of limtations works to punish victins who are bl anel ess
for the delay and to benefit wongdoers by barring
nmeritorious clains. In short, we conclude that the
injustice of barring neritorious clains before the
claimant knows of the injury outweighs the threat of
stal e or fraudul ent actions.

Id. From this language it is apparent that the comon |aw
di scovery rule was intended to introduce practical considerations
into the operation of the relevant statutes of limtation.

119 The application of the Hansen common | aw di scovery rul e
was further explored by this court in Borello. |In that case, the

plaintiff had a furnace installed in her honme in Decenber of
12
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1977. Borello, 130 Ws. 2d at 400. In a Decenber 19, 1977
letter to the furnace conpany, Ms. Borello conplained of
physi cal synptons. In describing the letter, the Borello court
stated, "the nost that can be gleaned from the 1977 letter is
that she was not able to attribute her synptons to the old
furnace, the new one, or to any furnace but perhaps instead to
sonme other cause." |d. at 401. During this sane period, the
plaintiff sought nedical advice and was told by various
physi ci ans that her ailments were not caused by the furnace. |I|d.
On February 5, 1979, the plaintiff entered the hospital where she
was mni sdi agnosed with a systemc viral infection. Id. at 402.
When she returned honme from the hospital on February 20, 1979,
the flat surfaces of her home were covered with a red dust. |1d.
On March 12, 1979, the plaintiff consulted with another physician
who wongly determ ned that her synptons were not related to the
f ur nace. Id. Finally, on October 30, 1979, a different
physician concluded that the furnace was the source of the
plaintiff's ailnments which were identified as netal fune fever
Id. at 402-03.

20 On Novenber 25, 1981, the plaintiff commenced an action
agai nst the furnace conpany. Id. The statute of limtations
applicable to the plaintiff's clains was the sane three-year
statute of Ilimtations that the court considered in Hansen.
Applying the common |aw discovery rule adopted in Hansen, this

court held that the cause of action did not accrue until she was
13
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di agnosed with netal fume fever on Cctober 30, 1979. |[|d. at 414-

15. The Borello court stated:

[T]he statute of limtations did not conmmence to run
against [the plaintiff's] claim until she had a basis
for objectively concluding that netal fune fever from a
furnace installed by the US. al Conmpany and
manuf actured by The WIIlianson Conpany was probably the
cause of her synptons. . . . the statute began to run
when the clai mant knew or ought to have known the nature
of the disability and its relation to the defendant's

conduct .
Id.

21 Coldstein argues that this case is governed by the
holding in Borello. ol dstein further asserts that Ms.
Cl aypool, Ilike the plaintiff in Borello, did not have an

obj ective basis for concluding that Dr. Levin was responsible for
Ms. Caypool's blindness until she consulted the Warshafsky | aw
firm However, in presenting this argument, Goldstein fails to

consider the inportance of ark v. Erdmann, 161 Ws. 2d 428, 468

N.W2d 18 (1991), in which this court directly considered the
relevance of the Borello holding in determ ning when discovery

occurs pursuant to Ws. Stat. 893.55(1).°

* Inrelying on Borello, Attorney Goldstein also fails to consider

this court's nost recent description of the conmmon | aw di scovery
rule. Pritzlaff v. Archdi ocese of MIwaukee, 194 Ws. 2d 302, 533
N.W2d 780 (1995). In that case, the plaintiff brought suit for
damages stemm ng from al | eged sexual assault by a priest that had
occurred in the 1950s. 1d. at 307. A though the plaintiff did not
commrence her action until Novenber 12, 1992, she argued "that her
claim[was] saved by the discovery rul e because 'she [ had]
suppressed and [was] unable to perceive the existence, nature or
cause of her psychol ogi cal and enotional injuries until
approximately April, 1992.'" 1d. at 315. This court rejected her
argunent :

14
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122 In dark, the plaintiff argued that "under [Borello] no
"di scovery' [had taken] place for purposes of sec. 893.55(1)(b),
and the statute of limtations did not begin to run, until July
1988, after [the] action was comenced, when she [clainmed] first
to have received 'objective verification' of her injury and its
cause . . ." 1d. at 444-45. The defendant, Dr. Erdnmann, argued
that based on Fritz v. MGath, 146 Ws. 2d 681, 431 N.wW2d 751

(C. App. 1988), and Kenpfer v. Evers, 133 Ws. 2d 415, 395

N.W2d 812 (Ct. App. 1986), there was a reasonable |ikelihood
that the plaintiff had an objective belief of the injury and its
cause such that plaintiff discovered her injury no later than
1985. Gark, 161 Ws. 2d at 447. This court agreed with Dr.

Er dmann:

We conclude that Ms. Pritzlaff's claimadoes not qualify
for the tolling of the statute of limtations provided
by the discovery rule because Ms. Pritzlaff knew of al
of the elenents of her underlying claimagainst Fr.
Donovan, at the latest, by the tine the relationship
bet ween the two ended.
Id. The Pritzlaff court further stated:
[ TIhe discovery rule is so naned because it tolls the
statute of limtations until the plaintiff discovers or
wi th reasonabl e diligence shoul d have di scovered that he
or she has suffered actual danage due to w ongs
commtted by a particular, identified person. Until
that tine, plaintiffs are not capable of enforcing their
clains either because they do not know that they have
been wonged or because they do not know the identity of
t he person who has wonged them Accordingly,
"'[d]iscovery' in nost cases is inplicit in the
circunstances i medi ately surroundi ng the original
m sconduct . "
(citations omtted) Id. at 315-16.

15
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Wiile Borello is applicable to nedical nalpractice
actions, It should not be read to say, as U ark asserts,
that an "objective belief™ sufficient to constitute
"di scovery" requires a plaintiff "officially" be
informed by an expert wtness of her injury, its cause
or the relation between the injury and its cause.

Id. at 448 (enphasis added). Thus, in dark, this court made
clear that the sane analysis should be used to determ ne when
di scovery occurs under the statutory discovery rule contained in
Ws. Stat. 8§ 893.55(1)(b) and the comon |aw discovery rule
established in Hansen. However, the Cark court also clarified
how Borello should be read and thus how such a determ nation
shoul d be made.

123 This court stated in Cark that discovery occurs when
the "plaintiff has information that would constitute the basis
for an objective belief of her injury and its cause . . . ." ld.
In other words, discovery occurs when a potential plaintiff has
information that would give a reasonable person notice of her
injury and its cause. This does not nean that if there is nore
than one reasonable cause of the injury that discovery cannot
occur . This standard al so does not require that the potenti al
plaintiff know with certainty the cause of her injury.

124 The O ark decision also suggests that the question of
when Ms. daypool's discovery should have occurred does not

hi nge on the actions of her attorney in evaluating the case:

W thus approve of the |anguage of the court of appeals

in Fritz and Kenpfer. Wiile an unsubstantiated |ay

belief is not sufficient for discovery to occur, the

exi stence of a reasonable I|ikelihood for an objective
16
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belief as to an injury and its cause does not require
any sort of formalistic approach as is suggested by
d ark. If a plaintiff has information that would
constitute the basis for an objective belief of her
injury and its cause, she has discovered her injury and
its cause. It does not nmatter whether her objective
belief resulted from information "officially” obtained
from an expert wtness. Nor, as Fritz and Kenpfer
suggest, does It necessarily always nmatter whether the
objective belief resulted at all from information
obtal ned fromany "expert” person.

Id. (enphasis added). The | anguage of Kenpfer approved of in
Clark further indicates that a valid legal opinion is not

necessary for discovery to occur:

Accrual is based on the person's know edge that he or
she has been injured. [Hansen, 113 Ws. 2d at 539]. It
is true that when the source of injury is unclear and
the injured person has exercised reasonable diligence,
the time of accrual nmay be extended until a causal
connection can be established. [citing Borello, 130 Ws.
2d at 411]. However, neither Hansen nor Borell o provide
any authority for the proposition that the cause of
action cannot accrue until the injured person is advised
of his or her legal rights.

Id. at 447, citing Kenpfer, 133 Ws. 2d at 419. Thus, based
on Cark and Kenpfer, discovery occurs when the potential
plaintiff has information that would give a reasonable person
notice of her injury and its cause regardl ess of whether she has
been given a m sl eadi ng | egal opinion.

25 1In addition, once a person either discovers the injury
or in the exercise of reasonable diligence should have di scovered
the injury, nothing, including a msleading |egal opinion, can
cause the injury to becone "undi scovered."” The court of appeals

17
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stated that “the O aypools' ‘discovery’ as a matter of |aw was
not necessarily locked in tinme by their initial belief given the
subsequent events.” Caypool, 195 Ws. 2d at 551. W explicitly
reject this conclusion as contrary to the plain |anguage of Ws.
Stat. § 893.55(1).

26 A reading of Ws. Stat. § 893.55(1) proves that once
di scovery occurs, it is, in fact, locked in tine. Sections
893.55(1) and 893.55(1)(a) essentially provide that an action to
recover damages for certain types of injuries nmust be commenced
within one year fromthe date the injury was discovered or in the
exerci se of reasonable diligence should have been discovered.
These sections do not provide that this one year period is tolled
if the injury is "undiscovered.” To hold otherw se ignores the
pl ain meaning of the statute.

27 In this case, the record does not provide us wth
sufficient facts to conclude as a matter of |aw that discovery
did occur or in the exercise of reasonable diligence should have
occurred on a particular day. Wthout a nore conplete record, we
are unable to answer certain questions. What was the state of
Ms. Cdaypool's vision when she entered the hospital? D d Dr.
Levin give her a prognosis? D d any other conversations take
pl ace between Ms. C aypool and Dr. Levin? W are able to gl ean
fromthe record that Ms. C aypool entered the hospital on March
6, 1989. At the tine she entered the hospital she was very il

and had been suffering problens with her vision. She was treated
18
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by Dr. Levin from March 7 until April 6 when she was rel eased
from the hospital. The treatnent i ncluded Dr. Levin
admnistering intravitreous injections or shots to Ms.

Cl aypool's eyes. Wen she left the hospital, on April 6, she was
permanently blind. Just four days after her release from the
hospital, on April 10, Ms. daypool and her husband retained
attorney GColdstein to investigate whether her Dblindness was
attributable to Dr. Levin. W believe these facts are sufficient

to establish that Ms. d aypool discovered or in the exercise of

reasonabl e diligence should have discovered her injury in Mrch
or early April of 1989.

128 At sone point in March or early April of 1989 Ms.

Cl aypool had information sufficient to give a reasonable person
notice of her injury and its cause. The fact that Goldstein told
Ms. O aypool that she did not have a claim can not defeat the
fact that she had such an objective basis for know edge of her
injury and its cause. |If she did not in fact discover her injury
in March or early April of 1989, then in the exercise of

reasonabl e diligence she shoul d have di scovered her injury during
that period. Accordingly, Ms. Caypool did not bring her claim
within one year fromthe date that in the exercise of reasonable
diligence the injury should have been discovered or within three
years fromthe date of injury. Thus, her claimis barred by Ws.

Stat. 8§ 893.55(1) and Dr. Levin is entitled to sunmary judgnent.

19
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By the Court.—JFhe decision of the court of appeals is

rever sed.

20



129 SHIRLEY S. ABRAHAMSON, CHI EF JUSTI CE (dissenting). This
case is before us on review of a summary judgnent. | dissent
because | conclude that the record on Dr. Levin's notion for
summary judgnment shows that there is a genuine issue as to a
material fact. Ws. Stat. (Rule) 8§ 802.08 (1995-96). This is not
a case in which the summary judgnment record allows for but one
reasonabl e concl usi on such that a court can resolve the issue as
a matter of law. | conclude, therefore, as did the court of
appeal s, that a jury mnust determne when the Caypools
di scovered, or in the exercise of reasonable diligence should
have di scovered, Ms. Caypool's injury.

30 This action was filed on Cctober 14, 1993, roughly four
and one-half years after the alleged negligent conduct of Dr.
Levin. Dr. Levin treated Ms. C aypool between March 6 and April
19, 1989. For the Caypools' claimto survive Dr. Levin's statute
of limtations defense, the C aypools nust show that they did not
di scover, nor in the exercise of reasonable diligence should they
have discovered, the cause of Ms. Cdaypool's injury before
Oct ober 14, 1992.

31 The C aypool s® contend that they did not have reason to
know of the cause of Ms. Cdaypool's injury until an attorney
opined in the summer of 1993 that they had a cause of action
against Dr. Levin. It is uncontested that the Caypools filed

this action wwthin one year of that attorney's report and within

> As the majority opinion makes clear, the daypools allege, in
the alternative, that their claimagainst Dr. Levin was tinely,
but it was Attorney CGoldstein, with the nost at stake, who
opposed Dr. Levin's notion for summary judgnent.
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five years of the alleged negligent acts. Dr. Levin contends that
the O aypools discovered or should have discovered the injury in
April 1989, when they asked their first attorney to advise them
whet her they had a cause of action against Dr. Levin.

32 The mgjority opinion concludes that the d aypools
di scovered, or in the exercise of reasonable diligence should
have di scovered, Ms. Claypool's injury at sonme point in March or
early April of 1989. Thus the majority opinion concludes that an
action for mal practice was tine-barred.

133 | agree with the approach of the court of appeals which
framed the inquiry as whether the C aypools exercised reasonabl e
diligence to discover the cause of Ms. Caypool's injury if they
did not discover the cause until the summer of 1993. See al so

Awe v. Physicians Ins. Co, 181 Ws. 2d 815, 819, 512 N.W2d 216

(C. App. 1994). Although a jury mght find that the C aypools
shoul d have di scovered the cause of the injury in March or early
Apri | 1989, | conclude that the summary judgnent record
denonstrates that a jury mght reasonably find that the C aypool s
did not discover the cause of the injury until the sumrer of 1993

and that they exercised reasonable diligence in doing so.

l.
134 | first address the lawrelating to the discovery rule.
Under Ws. Stat. 8§ 893.55(1)(b) a plaintiff has one year to

commence an action fromthe tinme that the plaintiff discovered,
2
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or in the exercise of reasonable diligence should have
di scovered, "not only the fact of injury but also that the injury

was probably caused by the defendant's conduct.” Borello v. U S

Ol Co., 130 Ws. 2d 397, 411, 388 N.W2d 140 (1986). It is
settled that whether a plaintiff exercised reasonable diligence
to discover the cause of injury is ordinarily a fact issue for

the jury to resolve. See, e.g., Goff v. Seldera, 202 Ws. 2d 601,

613, 550 N.W2d 144 (C. App. 1996). Only when the summary
judgnment record allows for but one reasonable conclusion about
when a plaintiff discovered the injury and its cause may the
court resolve the issue as a matter of law. Goff, 202 Ws. 2d at

613 and n.8; see also Awe, 181 Ws. 2d at 823.

135 | agree with the majority opinion that once discovered
an injury cannot be "undiscovered." | do not, however, understand
the court of appeals to have suggested otherw se. The court of
appeals sinply held that regardless of what the d aypools
suspected or understood at the tinme they first contacted Attorney
Gol dstein, the C aypools may have exercised reasonable diligence
in continuing to explore the cause of the injury given that they
were advised by their attorney that they had no cause of action

against Dr. Levin. Caypool v. Levin, 195 Ws. 2d 535, 551, 536

N.W2d 206 (Ct. App. 1995).
136 The court of appeals' phrase "not necessarily |locked in
time" could be understood to suggest that a plaintiff mght

"undi scover"” what he or she had previously discovered. Yet, in
3
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context, it is evident that the court of appeals intended to
restate the unremarkabl e proposition that the advice one receives
from those to whom one entrusts the investigation of a possible
cause of action is relevant to whether a subsequent delay in
di scovering the cause of the injury is an exercise of reasonable
diligence. This point has |ong been recognized.

137 In Borello, 130 Ws. 2d at 403-04, the plaintiff
"bel i eved, suspected, or had a hunch" a short tinme after having a
new furnace installed that the furnace was causing her physica
distress and she pronptly began to solicit professional advice.
Nonet hel ess, because doctors and other professionals initially
told her that her injury was not caused by the furnace, the court
hel d that her cause of action against the furnace conpany did not
accrue until she received a subsequent report from a doctor that
the furnace indeed was the cause of her injury.

138 Subsequent cases have not disturbed this holding of

Borello. In Cark v. Erdmann, 161 Ws. 2d 428, 448, 468 N. W2d 18

(1991), relied on in the majority opinion, the court explicitly
di stingui shed Borello on these grounds: "[Unlike the plaintiff
in Borello, Cark was never told by nedical experts that her
injury was not caused by what she ultimately determned to be its
cause." | agree with the court of appeals, therefore, that "in
this inportant regard Borello [rather than Cark] corresponds

nore exactly to the instant case." Caypool, 195 Ws. 2d at 550.
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139 | see no basis for the mpjority opinion's unsupported

conclusion that, based on Cark and Kenpfer v. Evers, 133 Ws. 2d

415, 395 NW2d 812 (Ct. App. 1986), discovery occurs "regardl ess
of whether [the plaintiff] has been given a msleading |[egal
opinion." Majority op. at 18. Rather, | would adopt the analysis

of the court of appeals which is nore consistent with Borello.

.

40 | turn nowto the facts set forth in the record and the
reasonable inferences which my be drawn from those facts. An
appellate court reviews a grant or denial of summary judgnment
i ndependently, applying the nethodology of Ws. Stat. (Rule)
8§ 802.08. "On summary judgnent the court does not decide the
issue of fact; it decides whether there is a genuine issue of
fact. . . . Doubts as to the existence of a genuine issue of
material fact should be resolved against the party noving for

summary judgnent."” Gans v. Boss, 97 Ws. 2d 332, 338-39, 294

N. W2d 473 (1980).

141 Although the majority opinion states the proper
met hodol ogy of review, | believe it fails to apply that
met hodol ogy. The mmjority opinion ignores the conpeting factual
inferences presented in this record. Two sets of conpeting
factual inferences require determnation by a fact finder.

42 First, the summary judgnent record suggests that the

Cl aypool s may not have had reason to believe that Ms. Caypool's
5
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bl i ndness was caused by Dr. Levin's conduct. According to Ms.
Cl aypool's deposition testinony, and Attorney Goldstein's notes
of his conversation with the O aypools, Ms. daypool's blindness
began before she first entered the hospital.® A jury might find
it reasonable for the Cdaypools not to have known until 1993
whet her her blindness was caused by di sease or by nal practi ce.

143 Second, it is uncontested that the C aypools contacted
their famly attorney soon after Ms. C aypool's treatnent by Dr.
Levin and that Attorney Goldstein told the O aypools they did not
have a cause of action against Dr. Levin. The sunmary judgnent
materials do not resolve the tinme at which Attorney Coldstein
provided this report.” | agree with the court of appeals that
"the wuncertainty surrounding the nature and timng of the
communi cation between Coldstein and the aypools |eaves the
issue of the Caypools' reasonable diligence appropriate for a
jury's determnation."” C aypool, 195 Ws. 2d at 553.

44 The record | eaves open conpeting inferences with regard

to when the C aypools, in the exercise of reasonable diligence,

® Al'though the testinony is conflicting, Ms. O aypool testified
in her deposition as follows: "I suppose | wasn't seeing when
they took ne to the hospital.” R 16 at 13. When asked if she saw
Dr. Levin at the hospital, Ms. Caypool responded that she did
not: "Because | couldn't see.” R 16 at 13-14.

Attorney CGoldstein's notes for the norning of Ms. Caypool's

adm ssion to the hospital include the follow ng: "Took her to

Col unbi a Hospital 1:30 AM4Coul dn't see anythi ng¥%Admtted to
hospital ." R 14 at 13.
" M. daypool testified in his deposition that he did not
remenber when he was given this information by Attorney CGoldstein
but that it was not in 1992.

6
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shoul d have di scovered the cause of Ms. Caypool's blindness. |
believe the majority inproperly assunes the role of fact finder
and resolves the conpeting factual inferences presented in the
summary judgnent record. The majority opinion acknow edges that
the record on summary judgnent is insufficient to resolve severa
significant questions. Myjority op. at 19. The issue then is
whet her the conpeting factual inferences which can be drawn from
the insufficient record raise a genuine issue of material fact. |
conclude that they do and that the conpeting factual inferences
cannot be resolved as a matter of |aw

145 1 would affirm the court of appeals and remand the
cause for a jury's determnation of whether the C aypools
exerci sed reasonable diligence when they did not discover the
cause of the alleged injury until the summer of 1993.

46 For the reasons set forth, | dissent.

147 | am authorized to state that Justice Janine P. Geske

joins this opinion.



